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IN THE DISTRICT COURT OP THE 
UNITED STATES X3f A HD FOR THE 
SOUTHERN DISTRICT 0? FLORIDA 



HARY OREEN, a wide*, 

% Plaintiff, 

r 

vs. 

AMERICAN TOBACCO COMPANY, 
a corporation, 

_ _Defendant. 


No. 6505-M-Civ-EC 


EDWIN M, GREEN, JR., as 
Administrator of the Estate 
of EDWIN M. GREEN, Deceased 

Plaintiff,‘ 

va. 

AMERICAN TOBACCO COMPANY, 
a corporation, 

__Defendant. 


) 

) 

) 

) 

) 

) 

) no. eo 70 -M~Civ-£C 

) 


Federal Courthouse, 
Miami, Florida, 
November 20, 1964, 
10 o'clock a*ou 



The above-styled cases came on for further trial before the 
^Honorable Ernett C. Choate, United States District Judge, 
pursuant to adjournment. 
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THE COURT* Yes, sir. 

(Whereupon, counsel Tor the respective 
parties approach the Bench and 
conferred with the Court out of the 
hearing of the Reporter.) 

MR. HASTINGS* We will call Dr. Daughtry. 


THEREUPON* 


DR. DE WITT C. DAUGHTRY 


was called as a witness on behalf of the Plaintiffs, and 
being first duly sworn, was examined and testified on his 
oath as follows* 

THE COURT* State your name, address, pro¬ 
fession, background and qualifications generally. 

THE WITNESS* Dr. De Witt C. Daughtry. My 
office address Is 1550 Northwest 10th Avenue. I practice 
chest rurgery, surgery of the heart and lungs. 

I have been In this field for approximately 
twenty years having graduated twenty-five years ago from 
medical school. Medical Collego of Virginia. 

I belong to all of the specialty groups In 



field. 

I belong to the local medical association, 
the Florida Medical, the American Medical Association, 
American College of Surgeons, American College of Cardiology, 
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American College of Cheat Physicians and a number of other 
organisatIons. 


me COURTt Proceed. 


BY MR. HASTINGSI 


DIRECT EXAHINATIOM 





Q Doctor, here in Dade County we have a group 
called the Dade County Medical Association! is that correct? 

A Yes. 

Q Most of the doctors in the area belong to it? 
A Yes, sir, 

Q And you hold a post with the Dade County 
Medical Association? 

A At the present time I am president of the 
Dade County Medical Association. 

Q Doctor, have you any particular interest. 


specialised interest, in the field of smoking and lung cancer 
and, if so, tell us about itt 

A This has been of great interest to me for a 
good number of years, and my interest was generated In this 
field because of my experience in the chest disease field 
which led ne to this. 

I have pursued it to a considerable extent for 


a good cany years now to the extent of bringing it to the 
attention of our local doctors, our County Medical Associatioh 
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hero In which we passed a resolution some few years ago— 

THE COURT* Never mind about your resolution. 



Doctor. 




IKE WITNESS* My activity has been consider- 
able in this field, both at local, state and at national 
levels In which I participated In many activities along this 
line. 

BY HR. HASXDiOSl 

Q Have you done work on committees in any 
national organization? 

A Yea, I have. The American Hioraclc Society 
which Is a branch of the National Tuberculosis Association. 

I have been on many committees and still am 
on the National Board of Directors of this association. 

Q Anything locally? Statewide? 

A Yes, sir. X have served In that capacity 
of our State Medical Association and I represent now the 
State Association on a statewide committee on Smoking and 
Health in which we are setting up an educational program 
throughout the state beamed primarily at the children In 
^ ^schoob, to try to set this up as part of the general health 
education program in all of the schools of our state. 

■V • 

' Q Were you one of the principal treating surgeon* 

with respect to the deased plaintiff In this case, Edwin _ 
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Green? 

A Yea, air, X was the primary surgeon in this 

case. 

Q Doctor, can you tell us whether or not you 
ftave an opinion as to whether there Is a relationship or 
no relationship between the smoking of cigarettes and the 
development of lung cancer? 

A I think there is a very direct and definite 
relationship between smoking and cancer of the lung. In 
other words, I think It causes a high percentage of cancer 
of the lung. 


Q Are there any types of cancer of the lung In 
which the relationship is less or more firmly established? 

A Well, In so-called adenocarcinoma or glandular 
type carcinoma of the lung I personally feel there 1s no 
relationship. 



The epidermoid or Bquamous cell type carcinomaj 
I think there Is a very direct relationship in wi lch the vast 
majority are caused by the chain of events or effects of 
smoking. 

Q Doctor, can you tell us what la your own 
experience that led you to come to this conclusion? 

V 

A Well, the thing that brought this to my 
attention early was In taking the history of lung cancer cases 
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that we found that this seemed to stand out In moat all of 
our cases of this particular type of lung cancer, which Is 
the common type of lung cancer, that all of these people 
seem to be smokers and going on with coughing and Irritative 
.type of problems for a number of years before their cancer o t 
the. lung developed. 

nils brought this first to my attention. 

Ihen we became more and more interested and went Into It In 
a more thorough way than we had in our earlier experience In 


this field. 

Q Can you tell us, 3ir, If you, as a surgeon- 
have you found any changes In the tissues as you personally 
have observed them In a smoker as opposed to a non-smoker 
either from a gross examination of the tissues or from 
microscopic examination of the tissues? 

A Yes. This has been rather obvious to us In 
many ways, in many aspects of our practice. 

One, of course. Is that patients that are 
heavy smokers, a high percentage have a chronic cough going 
back so long that they don't quite remember when It first 





started. 

v We notice that when taking these people off 

- . '£*:.■ 

f smoking, the majority of them had complete cessation of 
their cough or were so greatly Improved or they no longer 
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even admitted they had a cough. 

Then In examination these patients, doing 
specialised procedure, one of which we look through a 
lighted instrument called a bronchoscope directly into the 
■bronchial tubes, the bronchial lining or covering inside the 
bronchial tubes is quite often red and irritated and often 
upon rubbing the instrument over the lining it will bleed 
easily showing evidence of Irritation where the same thing 
is very seldom seen in the non-smoking patient. 

Then many times,of course, we actually look 
through the bronchoscope Into the bronchial tubes of the 
lung and actually see certain areas of the lungs that are 
more irritated than others, and sometimes you—sometimes In 
getting a piece of tissue out of this we see changes which 
are so called pre-cancer changes in the lung and then some 
are called actual local cancer or cancer in situ where there 
are actually cells indistinguishable from cancer in the lung, 
and in others we see the cancer itself in the lung and get 
a biopsy which shows us it 1 b a frank cancer, which means it 

I 

Is invading the tissues, going deeper into the tissues, and 

" v j 

not Just the local area on the surface of the bronchial j 
lining. i 

ihen, of course, when we get into the chest 
in doing the actual open operations on the chest we find the 
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effects from smoking In the way of scar tissue and what we 
call emphysema, changes in the lung where there is no longer 
elastic—- 

MR. BRA IPORDi Hold on. I object to him going 
into other matters, your Honor. We are talking about lung 
cancer. 

THE COURT: Is there any relationship between 
emphysema and lung cancer, in your opinion? 

THE WITNESS: It is a chronic disease and 
based much upon smoking. That is tha reason I was bringing 1 
out. 

THE COURT: I will sustain the objection, 

3Y HR. HASTINGS: 

Q Continue, Doctor. 

A I was just going into the—— 

HR. BRADFORD: One moment, please. 

THE COURT: Start your questions again. 

BY HR. HASTINGS: 

Q Have you iinlshed with what you were saying? 

A Mot completely. 

Proceed. 

^ MR. BRAEPORD: Z object. I understood the 

Court sustained the objection. 

THE CQ121T: Stay within the realm of the 
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signs of lung cancer and things that might grow into or cause 
will be a sign of the development of lung cancer, if you will 
Proceed, 

2H2 WITNESS* The other is, of course, when 
we find the tumor In the lung It has certain characteristics 
that, of course, tell us it Is a tumor and not some other 
problem. 



When we look at It under the microscope, which 
surgeons as well as pathologists go to the pathology depart¬ 
ment and examine these specimens themselves. They have an 
opportunity then to see not only the pre-cancer lesion, the 
type changes that lead up to cancer, but also the so-called 
local cancer or cancer in situ, and then the frank cancers 
of the lung which we see so much today and previously did 
not see anywhere near as much of. 

So, this has been somewhat my experience and 
It Is easy to tell these things when you look at the lung or 
the bronchial tubes, particularly under the microscope. 

BY MR. HASTING! % 

Have you personally found in your experience, 

* 

Doctor, any chance In the incidence of cancer of the lung? 

By that I mean the rate. 

•L"' 

A There has been a tremendous increase during 
nur professional experience of some twenty years In this field 
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Q. Doctor, what percentage of this type of 
cancer is epidermoid or squamous cell that you stated 
is related to smokingt What percentage does that 
'Constitute of the different types of cancer of the lungf 

* v ' 

A. In a recent survey of our rather large 
experience, it was 79 per cent in our practice. 

Q. When you say "our practicecan you tell 
us what hospitals you operate out oft 

A. We actually operate at most all the hospitals. 
And when I say "we," it*3 a group of surgeons. 1 am the 
senior partner of a four-man group, and we cover all the 
major hospitals. 

Q. What are thsyt 

A. The majority or most of our work is probably 
done at Jackson Memorial Hospital which is, of course, our 
largest hospital. We do a lot of *.t at Mt. Sinai, at 
Baptist Hospital, St. Francis, Mercy, North Shore, North 
Miami General, Hialeah, Miami Heart Institute, St. Francis, 
Doctors, Baptist. There Is no hospital of any size in 
the community that we do not operate in. 

.. x 

Q» Doctor, do you know what the substance is 

V 

or what the substances are that bring this aboutf 

A. It certainly is the irritative effect of 
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smoking, and there are many elements, chemicals and substances, 
that are In the main smoke stream that people Inhale. And we 
think there are several things in it that cause its effect. 
Nicotine certainly causes one effect, which is more the 

V* 

addicting effect of cigarette smoke. 

That is the thing that I think keeps people 
from being able to stop when they want to, many of them. 

Others, of course, are the tars, the various substances 
so-called tobacco tars. 

And then there is an element of the arsenic 
in the mainstream of cigarette smoke which is inhaled. 

Those are roughly the chief things that we 
think In terms of as being harmful. 

Q, Doctor, can you tell us what the aromatic 
polycyclic hydrocarbons av< / 

A. Yes. This 1j one of the things that is in 
the tar that we mentioned. And it is felt that this— 
and when I say "it is felt" 1 feel it*s one of the harmful 
factors in cigarette smoke. There are still some unkncwns 
which are more harmful but as a group we feel they are 
very harmful to the lungs and the human body. 

\ Q. Doctor, based upon your experience, what 

would you say or would you have an opinion as to what the 
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chances are of a person developing lung cancer If he Is 
a moderate or heavy smokerf 

MR. HIADFORDs Just one minute. I submit 
thfct the doctor has not yet qualified as having made 
studies of numbers of cases upon which he could base 
any opinion of that nature. 

MR. HASTINGS* Your Honor, I believe he 
stated he had 27-odd years at his clinic. 

THE COUHT: Well, have you made any studies 
as to probabilities based upon a recognized studyt 

THE WITNESS t I am not a statistician, and 
I have not gone into this in any detailed manner. VSy 
knowledge is based upon my ana experience or what Is 
generally accepted as the experience of the qualified 
statisticians of the country. 

BY MR. HASTINGS * 

q. What Is the percentage. If you know, of 
the people who have the type cancer that you say Is 79 
per cent— 

MR. HtADFOEDt I would object to the 

doctor expressing an opinion based upon some statistician 

\ 

when we don*t know what supporting figures he may have 
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read about. 

HR. HASTINGS* Based upon his own medical 
knowledge as well as hla medical studies. 

THE COURT* Among your patients, have you 
people who smoke as against people who do not smokeT 
Do they smoke a lot or people who smoke a little* et 
cetera? 

THE WITNESS t Yes. I feel very strongly 
that the rate of cancer of the lung* the kind we are 
speaking of* is based upon the duration one has smoked* 
the amount they have smoked and their smoking habits 
as to how they Inhale and things of that kind. These 
are the things that increase or decrease the rate in 
any segment of our population. 

And it is well-kncwn and generally 
accepted .jnong all professional circles as to what the 
percentage-* 

MR. BRADFORD* Just one minute. I object. 

MR. HASTINGS* Just tell us from your 
experience* not from professional circles. 

THE COURT* Ycxar experience. 
x MR. BRADFORD* I instruct the Court to 

'L 

please ask the Jury to disregard that statement. 
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THE WITNESS* May I ask a question, your 
Honort X can # t say from ray experience because I haven't 
gone out and followed a hundred thousand people who have 
-v. been nonsmokers and how many could have been smokers. 

And so I couldn't say an exact percentage from ray cwn 
experience of people who would smoke would develop cancer 
of the lung, 

THE COURT* Well, how many cancers of the 
lung have occurred in your experience among smokers of 
considerable duration as against nonsmokersf 

THE WITNESS* Of this particular type cancer 
of the lung, I have not seen one in my experience in a non- 
smoker, I have not seen this particular type cancer of 
the lung in a nonsmoker In my experience. 

Our experience in our own private practice 
excluding those that we see at the Veterans Administration 
Hospital and the various charity services that X am 
involved in in the area, which are considerable, our 
private practice consists of 1 , 5QO cancers of the lung, 

BY MR. HASTINGS t 

Q, And what time la that? 

v A. This is over the period of—when I say 

"private practice,* that would be 16 years in private 
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practice. 

Do you servo as a consultant at the 
Veterans Hospltalf 

A. Yes. I am the thoracic surgical consultant 

there. 

? * q. Doctor, in this lawsuit we are concerned 

with the elements of the question of pain and suffering 
that the decedent, Edwin Green, had from the time of the 
development of his lung cancer to his death. 

Could you tell us, sir, based upon your 
knew ledge of this case, could you Just express to the 
Jury and the Court what was his, if any, pain that he 
had or suffering that ha had, to the best of your 
knowledge, and what type of treatment in general 
contributed to his pain and suffering? 

A. The type which Mr. Green had from his 
location* and when 1 say type I mean the location of 
it, was probably the most painful location that one 
has. 

v Let me state this right nowi this is 

about the most painful location to have a tumor, is 
where his was, in the top part where the large nerves 
go to the arm and soon spread into these nerves. And 
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this is a very painful type of cancer of the lung because 
of its location near the large nerves of the trunk. 

0, Doctor, he underwent, I think, under your 
hands some surgical procedures, X believe you cut out 

■% 

■ a piece of tissue from a node; is that right? 

A. Yes, I did three surgical procedures. 

One was the bronchoscopy, looking Into the bronchial 
tubes in which we saw some bleeding coming from the 
area of the lung, and as X looked into the esophagus, 
trying to rule out everything In that area that might 
possibly produce the next thing which X will mention, 
and then took this gland out of the neck, a large gland 
In the right side of the neck. And this, of course, 
proved that the lesion was cancer. And this gland here 
Is one that would come, say, from the swallowing tube 
as well as from the lung. That* Is why we looked well 
Into the swallowing tube to rule out the problem there. 

These were the procedures that we 
performed in the way of surgery upon Mr. Green. 

Q. And when a tube Is put down there to look 
at the lung Itself# Is he anesthetized at the time you 
v do it? 

A. Ve did It In this particular Instance 
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because we had a number of things to do. ^ulte often we 
do this under local. But this was general. We had three 
procedures to do. 

Q. After he comes out of the anesthesia. Is 
. there any discomfort from having had this procedure doneT 
A. Yes, there Is soreness and pain. And In 
the particular type procedures done. It is not great, 
but there Is soreness where the snail incision was made 
of the neck. And the others produced some discomfort 
but not great. 

Q. Doctor, is there any discomfort or pain 
coming from cobalt therapy which he receivedt 

A. No. Cobalt therapy as a rule doesn't 
produce pain. It produces other side effects that may 
be rather profound, but not pain. 

Q. Do you know whether he experienced any 
pain or discomfort from a psychic standpoint at the 
time you were seeing him as a result of t.ds cancerf 

A. Well, we saw him multiple times, reassuring 
him and things of that kind. So this is routine. We do 

• - 1 ."sr- 

this, and some people need more reassurance than others 
v to try to carry them through a catastrophic situation 
i of this kind. 
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We did eee him many times and we tried 
to reassure him that we were doing everything possible 
tc help his condition# realizing that these things were 
not going to be curative* 

Q, Doctor# was he receiving at this period 

.►V' 

of tiiae some type of pain-killing or paln-alleviatlng 
medication? 

A* Vies# he did. Throughout the course of 
the Illness he did receive pain-killing medication 
because# as X said before# the location of this Is 
rather a painful area. So It was necessary for him 
to receive considerable pain medication. 

Q, Toward the end or toward his demise# 
did he have any difficulty in breathing? 

A. The usual amount which accompanies any 
terminal situation this kind. But this was not any 
great amount until shortly before his death, 

MR. HASTINGS * You i say cross -examine • 
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CROSS EXAMINATION 

BY MR. "BRADFORD* 

Q. Dr. Daughtry, I believe you said you 

'^examined Mr. Green carefully. You did examine his throat, 

* 

did you not? 

A. Yes, air. 

Q. And was it perfectly normal when you 
examined ltf 

MR. HASTINGS i Your Honor, we are not 
retrying the case of Mr. Green. The only thing that 
is pertinent is as to the pain and suffering he may 
. have had. 

THE COTJRT* I will let him answer that. 

I don't knw what he's getting to. 


TK8 WITNESS I Let me look back at my 
notes at that time, if I may, please. 

I did no 1 ; see anything abnormal In the 

throat Itself• 



BY MR. BRADFORD1 

Q. All right. Hew about the tracheaf 
A. X didn't see anything In the trachea of 
any great significance, but coming out of the left 
bronchial tube we saw the blood which was previously 
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reported, in the left bronchial tube* 

Q, 

Was that up into the tube, up high? 

A. 

Xt was trickling down. We could see it 

... running out of 

7 , : 

the opening of the tube. 

Q, 

Where was this defect that you found. 

Doctor? Could 

you locate it for us? 

A. 

The tumor Itself? 

Q. 

Yes, sir. 

A. 

That was in the top part of the left lung. 

Q* 

You put your hand on your shoulder, your 

left shoulder. 


A. 

Yes, Just under the rib. It was very 

close to the surface. 

<4. 

I believe that you have stated that, in 

your opinion. 

cancer cocoes from chronic irritation. y ji 

that the substance of what you told us? 

A. 

X think so, yes. 


>nd. Doctor, are the same type of cells 

about the body in other places than in the throat and 

in the lungs. 

do you have the same type of cells? 

A. 

Yes. 


Squaoouns cells? 

A. 

Yesi there are several areas that we have 
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the same type cells that we have In this particular tumor 
which he has. 

Q. Could you tell us what they are* Doctor? 

A* One* of course* is the skin. The other 

Is the esophagus. Those are the primary ones that we 

. 

haVe* the bw allowing tube and skin. And in the lung 
we don't have this type lining until the irritation 
comes along and produces this particular type lining. 

Q. What about the cervix of the uterus? 

A. We do; but X was confining it to the oale. 
HR, HASTINGS; Your Honor* I guess that's 
a little far afield. Mr. Oreen was a male* not a female. 
He is talking new about female organs. 

BY MR. BRADFORD * 

Q. Doctor* do you feel that the ' XI story 
is known to you doctors as to the cause of epMermoid 
lung cancer? 

A. I don't think the full story is told* no. 
Q» What is your opinion as to the necessary 
period of exposure or irritation in order to produce a 
lung cancer? 

A. I have seen it within ten years* but most 
often it's considerably longer. And we start thinking 
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of the serious effects of smoking coming in at 15 years* 
And many of them may get it much later—20 or more years 
after starting smoking. 

q, As a matter of fact, you have expressed 

an opinion of 20 to 30 years, have you not, sirt 

. ■ 

A- YeSv 

Q. And ia that, in your opinion, if there 
la an association for that period of time, a condition 
where the irritation is constant and heavy or frequent 
or not? 


A. Well, I think the more constant or more 
frequent the irritation, the greater the likelihood and, 
of course, the duration, too, affects it. 

Q, Is there a variation In the locations 
of the quantity or the number, if you ^ant to count 
them, numerically, of lung cancer, eve*Kith comparable 
smoking history, such as between city-and-city and 
rural and urbant 

A. Yes, I have read thJ.s, I think. 

Q, Well, sir, I would rather you would stick 
to your own. If you don't know or if you have no personal 


experience— 

A. Personally, I don't. I don't have any 


MNAT 00006856 

http://legacyJibrary.ucsf.ecffii(^d©khlpffl(}0i/ipffiWv.industrydocuments.ucsf.edu/docs/rrxl0001 






personal experience 


Q, la age, in your experience, a factor In 
whether or not a person Is likely to get lung cancer? 

A. 1 think I would have to state it this ways 

% 

it*a more common In people middle-aged or past, hut not 
limited to It. 

0. Now, are there different kinds of lung 
cancer primary? 

A. Yes, sir* 

Q. I helleve you mentioned cn direct examina¬ 

tion the adenocarcinoma or cancer of the lung, la that 
right? 

A. Yes* 

Q. And that in your opinion has no relation 
to smoking, does it. Doctor' 

A. I don't think so, 

Q. And there are people who do have primary 
lung cancer who do not smoke. Isn't that correct, sir? 

A. The adenocarcinoma, in my experience 
in some of the rare ones, hut not the ones we were 

■HP 

mentioning* 

, Q, IS it your statement or do I understand 

■‘V ’ 

you to say that there are no squamouns cell cancers of 
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the lung In people who do not smokeT 

A. 

I don't remember one In my experience. 


Just from your experience. 

? ^&7y 

You do know, though, in this community 

j 

■■V: 

■ of children who have squamoua cell primary lung cancer. 

don't you? Zt 

may not be in your patients. 

A. 

No, sir. I don't know of it. 

Q. 

You don't know of it? 

A. 

No. 


You do laboratory work in testing cigarettes. 

Co you. Doctor 

, do laboratory work In testing cigarettes 

or olgarette smoke? 

A. 

No, sir. 

<4. 

Then I assume that the statement you have 

made here about th *r being carcinogens in cigarette 

smoke came from something you read or studied some place) 

is that right. 

Doctor? 

A. 

Yes, sir. 

% 

What about tar and nicotine in cigarettes? 

. Hive you made 

any study of such things in cigarettes? 

A- 

X made no study of It, no, sir. 

V 0* 

. : . ,V . - 

Then you base your statements regarding 

those itens upon something that you have read some place) 

# ■■ X 
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is that correct, air* 

A. Yea, air, 

Q» You are not a pathologist, are you, Dootorf 

A. No, air. I spent a good while in it in my 

training period, tut that is not my line of work now, 

Q. And with respect to tars, you are not a 
chemist, so you have not studied the tar Incigarettes, 
have you? 

A. No. 

Q. And you would not he able to tell this 
jury the quantity of either the tars that you spoke 
about or the arsenic or the nicotine or anything of 
that nature that is in cigarette smoke, would youf 

A* Not without having someone analyze it 

for me. 

Q. Doctor, have you made the statement that 
smoking Is not the only cause of lung cancer, but there 
must be other causes? Have you made such a statement? 

A* Yes, X think I would make that statement 
now if X were asked it. 

Q. What about the facilities we have today 
in detecting cancer so that we have a greater numerical 
number than we did, say, 20 years ago? Do you feel that 
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the change In our facilities, such as hospitals, trained 
doctors and know-hew-technique has produced a number who 
were previously undetected? 

A. I an sure that that is true. 

Q. You mentioned polycyclle hydrocarbons# 

That is something that we get from burning any organic 
matter, lsn f t it? 

A. X understand that it is in other substances. 


yes# 


itt 


Q. Xt , s in things we eat if you bum it, isn't 


A# Yes. 

Q. Such as a steak, as a common example? 

A. I understand so. 

Q. And ar *o the quantity in a cigarette as 
compared to the quantify of that material in a steak, 
you are not in a position to state because you have not 
studied it and you are not a chemistj is that right? 

A. That is right. 

q. By the way, did Hr. Green have, I suppose 

■'v 

you pronounce that, dysphasia? Did he have that problem? 

A. Yea. He hdd complained earlier and that 
is why, in the pursuit of the examinations, that was 
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one of his complaints. 

Q, Would you explain so the Jury will under¬ 
stand what that 1st 

A. That is a little difficulty in swallowing. 
%He stated that he had a little hanging of food at times 
when he would swallow. 

Q. Over what period of timet 

I®. HASTIB3SI I think that*s irrelevant 
and immaterial ncv • 

HR. BRADFORD * This is going into his 
general condition. 

THE COURT: Well, X will sustain the 

objection. 

Mr. Green died of cancer and it has been 
established in other proceedings, without any equivocation 
as far as we are concerned, that one of the proximate 
causes of cancer was the smoking of cigarettes. 

Mr. Green might have had smaller or other 

weaknesses— 

MR. BRADFORD: But this would go to the 
general condition of the man, your Honor. They had 

gone into the damages and this would go to that element 

\\ 

also, and X proffer it. 
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THE COURTt I don*t recall anything that 
he was under a disability at the time. He had both legs 
broken and he had 100 per cent disability as far as moving 

around on his legs, so his wife said. .And he did cough 

% 

, for many years* 

• MR. ERADFORDI Well, if it is the Court *8 

view that the plaintiff cannot recover for earning 
capacity, then 1 will withdraw the question* 

THE COURT* Oh, no, I don , t say that at all. 
I say his physical disability does not mean that he had no 
earning capacity* 

I recall that one of our great scientists 
was a man who was always disabled physically— 

MR. HASTINGS: Steinmetz. 

THE COURT* One is mind and one is body. 

But 7 think there Is very little question about his 
body condition* 

But go ahead and ask him about that if 
that worries you* 

MR. BRADFORDt Because 1 think anything 
that goes to the man*3 general rehabilitation is an 

Issue here. 

\ 

THE COURT* Qo ahead* 
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BY MR. RADFORD I 

Q. Now , sir, would you tell the Jury how long 

this dysphasia had lasterT 

A. He stated at the first visit in my office 

>7 

on January 25, 1956, that for a couple of years he had 
had' a sensation of the hanging of food in his throfct or 
esophagus* 


Q. Were you able to find any reasonable cause 
for that, medicallyt 

A. No. And we went into it in considerable 
detail in the way of X-rays and this specialized study 
in which we viewed the entire inside of the esophagus. 

And we found no cause for that. 

Q. Ncm, did he have any arthritic condition 


In the backt 

A. I don't have any notation of that in my 
original interview. X don't remember going through that 
as being enough of a symptom to call our attention to it. 

Q. Did you make a diagnosis in the hospital 
record, sir, of advanced degenerative arthritis in the 
7 dorsal spineT 

v A. X don't remember if I did. If X did, X 

"V.- 

don't remember it now if X made the notation. 
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Q. You were the dootor who would make notations 
in the hospital records, were you notf 

A. I would he one of many who would make theta 
in the chart. 

Q. Doctor, do you know what happens in a cell, 
a human cell, to cause cancert 

A. If you mean what chemicals or other changes 
take place, we knew how to recognize changes in a cell. 

But when it comes to the—I guess your very basic point, 
if that # a what you mean, of exactly what does take place 
to set this off, I don't guess 1 could say that. I don't 
know that. 

Q. Are studies being made today in large 
institutions all over the united States trying to 
determine the cause of cancer and what happens when a 
cell does change like that? 

A. Well, there are a lot of cell studies 
being made to determine what happens in the cell in 
cancer and in many other illnesses. So I presume there 
are studies going on along this line. 

-• 'K* 

Q. In your opinion. Doctor, are people pre¬ 
disposed or markedly susceptible to this disease or 
r whatever you want to call ltt 
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A. I presume they must be because some people 
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Q. Doctor, did you review your cases In your 
office, those that you have had contact with, before 
coming down to testify here todayt 

A. No, sir. I reviewed then January of 19&4 
to.present a paper on Miaul Beach to a convention. That 
Is why X reviewed then. 

Q, In your experience is lung cancer more 
common An men than In womenf 
A. Yes, sir. 

Q. X am talking about primary. 

A* Yes, sir. The margin Is narrowing, though. 
It has recently. 

{j, What In your experience is today^s ratio 
as to the primary cancer between men and woment 

A. In our practice It is about 8 to 1. 

Q. What was it, say, ten years agof 
A. Maybe 20 to 1 in our experience. 

Q» Can you look at a lung aid examine It 
after death and tell whether or not that person was a 

(T 

smoker or nonamoker? 

A. Yes. 

There are many changes there that would 
lead us very strongly to say whether this patient was 
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a heavy smoker or a light smoker or nonsmoker, yes, sir, 
Q. How would you tell it. Doctor* 

A. The lung loses a lot of its resiliency, 

'3n other words, the lung loses a considerable amount of 
its elasticity and does not have the same consistency 
and, also, a fair number of changes which we call boluses 
and blebs, they are blisters on the lung, we feel this 
is associated with smoking to a high degree, 

Q, Doctor, can you tell whether or not in 
looking at a lung whether the person—if it Is a lung 
cancer—whether or not, the person was a smoker or non- 
smoker by looking at the cancer under a microscope? 

A* 1 don't think I could, no, sir. The type 
would, of course, help some, to show the type of tumor, 

Q, How many cancers have you seen in the 




trachea? 

A* 1 can't tell yi * the exact number but 
it's been comparatively few compared to my experience 
with the lung, 

- V 

1 have seen a few, but there haven't 


been a great number, 

\: 

Q, Well, could you give us a little better 
idea of that? Is it limited to two, three, four? 
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A. I don't think I have seen more than eight 
or ten. So, it would he comparatively small, say, to 
1,500, to eight or ten. In fact, X am sure my experience 
with cancer of the lung goes probably two or three or 
more thousand. That is not on private practice* 

Q. Doctor, do you kn<a« what triggers or causes 
a change in a cell, particularly an epidermoid? 

A. What triggers a change? 

Q. Yes, sir, 

A. X can't tell you if you ask me what element 
and what effect it may have on the nucleus of the cell* 
but if you say irritative effects, I think certainly that 
irritative effects are known to us and we know that certain 
Irritative effects on the cells do certain things. 

Q. You do not know what triggers the cell 

itself? 

A. I don^t knar what triggers the change in 
the cell itself* 

BRADFORD: No further questions. 
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REDIRECT EXAMINATION 

BY HR. HASTINGS I 

Q. Counsel asked you what great majority do 

i 

or do not get lung cancer. 

[ 'ir 

I 7? 

Can you tell us to the best of your 
knowledge what figure of smokers do get lung cancert 
A. I'd say of the heavy smokers it would 
be one out of eight, or ten people, who smoke heavy 
for a long time that will end up with cancer of the 
lung. 

HR. HASTINGS* That la all we have. 



C • 


Thank you. 


MR. BRADFORD! Your Honor, the doctor 
has said in his own studies he— He didn't give that 
a while ago. He said he would have to take flgur > 
from other people. 

I object and move that be stricken. 

THE COURT* Did you take those figures 
from your cw k experience or 3ome othersT 

THE WITNESS* I couldn't take them from 
ay own experience because X haven't done studies of this 
v type. 

'‘j ■ 


My experience generally tells me certain 


MNAT 00006869 

http://legacyJibrary.ucsf.ecffii(^d©khlpfflCM2VipfiWv.industrydocuments.ucsf.edu/docs/rrxl0001 






73C 





things• 

THE COURTi It will be stricken* 

You estimate that to be trust 
¥ THE WITNESS* Well# this is generally 

accepted figures* 

HR. BRADFORDt Just a moment* 

I move that be stricken* 

THE COURT* It will be. 

HR. HASTINGS: The reason I asked it is 
because he asked it in cross. He said is it not a fact 
the great majority do not get™ The doctor at the time 
said he would have to tell him based on what he reads. 

HR. BRADFORD: Is the remark stricken# 

your Honor? 

THE COURT* Yes. 

You are excused* 

(Witness excused) 

HR* HASTINGS: Your Honor# at this time 
the plaintiff will read excerpts from the deposition 
of the deceased Hr. Green# beginning with page 3* 

"Q. State your name* 

N . "A. Edwin M. Green* 

"Q, What is your present address. Hr. Green" 
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"A. 

[DELETED] 

"Q. 

What is your age? 

"A. 

Forty-nine. 


How long have you lived at your 

present 

address? 

"A. 

About 21 to 22 years. 


In what state were you bom? 

"A. 

Florida. 

"Q* 

Have you lived in Florida all your 

life? 


"A. 

Yes, sir." 

Reading from the transcript, page 11 t 

"A. 

Hell, I was injured in an accident 

on Guam 

on VJ-Day. 


I am sorry, j missed that. You 

were injured? 

“A. 

Injured in an accident on VJ-Day. 

*$• 

What type of injury was that? How 

were you injured? 

"A. 

Well, it was a celebration of VJ-Day 


I guess there was quite a bit of drinking going 
cn and shooting off guns and the chief officer 
of our outfit and myself were driving in a 
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Jeep on Marine Drive on Guam and an Army pfc, 
whoa X understand was drunk on captured Saki 
he had stolen, was driving a 6 by 6 truck and 
he was Joyriding. 

"The MPs were chasing him. He came around 
a line of trucks and headed on into the Jeep 
that we were in. 

"They had to cut me out of the Jeep. She 
Jeep Just folded me in it. 

"The officer with me,threw him some 60 feet 
and busted him up pretty bad. 

"I was in the hospital on Guaa approximately 
two months. They evacuated me to Oakland, Cali¬ 
fornia. X was in the Oakland Hospital from 
December *^5 and X was transferred to NAS 
hospital at Jacksonville. 

"X had a compound fracture of both knees 
and osteomyelitis set in. 

"They transferred me from the hospital 
In NAS Jacksonville to the Naval Medical 
Center at Bethesda, Maryland, where X was 
confined until X was retired. 
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*Q. You remained In the hospital in 
Bethesda, Maryland, how longt 

"A. Dhtil October 1, 1947. 

"Q. Were you hospitalized all of that 

timet 

“A. No, The last three or four months, 
when 1 was in Bethesda, 1 was in the out¬ 
patient Department, 

"My family had moved to Washington. 

"I went in dally for physiotherapy, 

1 went in daily, 

"Q. Did you receive any other injuries 
that you know of other than the fractures of 
your kneest 

"A. Yes, I had a skull fracture. My 
skull was fractured and my jaw was broken- 
some ribs broken, 

"Q. Then you were released after having 
been In the out-patient for two, three or 
four months you said, in October of 194?t 
"A. Yes, sir. I went before the 
v Retirement Board and retired as of the 

1st of October, 
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"A. No, sir. 

”Q, Influenza? 

"A. Possibly Influenza* I had cat fever 
when Z was In the Navy. 

*Q. Is that the same thing? 

You spoke of having cat fever while 
you were In the service • About when was that? 

"A. That was in the latter part of 1943* 

”l was at Davisville, Rhode Island* 

I qualified as a Navy deep-sea diver, and it 
was pretty rough weather at the time Z got 
there* I think they call it cat fever, 
catarrh* Zt turned into yellow Jaundice* 

"I was only in Sick Bay about a 

week* 

"Q. What were the symptoms? What do 
you feel like? 

"A. Confidentially, while Z had this 
yellow Jaundice, you feel like hell* 

•q. About Christmas of 1946, what occurred? 

"A. Well, the thing that happened was 
Z started coughing up a little blood, you knew, 
like when you brush your teeth in the morning 
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sometimes you scrape your gum a little tit and 
It gets a little blood* You spit it out* 

”X seemed to have a hanging in my throat 
that worried me a little bit* X thought perhaps 
that maybe It was a gum bleeding. 

"I went out to the Air Station at Opa-locka 
and told them X was hacking up a little blood 
and my throat had a catch* 

"The first thing they did was to give toe 
a chest X-ray which didn*t show them anything* 

"I told them it was my throat. They gave 
me barium, and took fluoresoopes* 

"They said they thought I had a soft tumor 
In my throat and probably had caught sane food 
on It and maybe ruptured the blood vessels In 
coughing. 
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"Since the hemorrhaging stopped, they 
said It was nothing to worry about, $ulte 
naturally, it stopped, too. It started 
back to hemorrhaging some and in Opa-locka 
there was no such reserve status at that 

time and I thought it was advisable for me 

! 

to go out to the Veterans Hospital at 
Coral Gables since the Marines were sending 
their men out there. 

"I went through the same procedure 
there, except they just took lung X-rays, 
awl they told me on their report that I 
had TB of the left lung. 

"I told Dr. Rogers what they had 
diagnosed it as* 

"Dr. Rogers made an appointment with 
Dr. DeWitt C. Daughtry and Dr. Inughtry 
took X-rays, and he had the Navy /-rays 
which 1 furnished him, the originals, 
and he called the Veterans and got the 
whole picture. The only additional thing 
was to start the sputum tests for the 
State Board of Health. 
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'This sputum teat came back negative 


on IB* 

H I presume from there on, why, it la 
all of record and Dr, Daughtry's report, 

"He will tell you more about that ahn 
X can. Mine would be hearsay, 

"Q Their diagnosis of your condition, 
as told to you, at least, at that time, was 
tuberculosis in the left lung? 

A That's right. 

*Q Were you treated any at the Veterans 


Hospital? 

rt A No, sir. 

Q Did they recouaaend treatment? 

"A No, sir. 

"Q They simply diagnosed you and said 





that Is it? 

"A They had no facilities they said 
to take care of me." 

Reading from page 20 of the transcripts 

’u* 

"Q Would you please tell us where you 

were bom. Hr. Oreen? 

"A Newberry, Florida. 
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"Q. 

Where la that? 

“A. 

Well, that la about 18 miles from 

Gainesville, Florida* 

"Q, 

The north central part of the state? 

■A. 

Yea. 

"Q. 

Where did you move to after you 

left New terry? 

■a. 

Jacksonville* 

"Q- 

You were about two years old when 

you moved? 


"A. 

Yea. 

«Q. 

H<*f long did you reside in Jacksonville' 

“A. 

Till 1916. 

"Q, 

Kow long did you live in Jacksonville? 

•A. 

Till 1916. 

•q. 

Are either your father or mother still 

alive? 


•A. 

Ify mother is alive. 


How olt' Is she? 

•A. 

She must be seventy-three. 

■q. 

Where does she reside? 

"A. 

[DELETED] 


When did your father die? 
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"A. Just "before Pearl Harbor. When was 
that—December of 1940 or 1941. 

"Q, Where was he residing at the time of 
his deatht 

"A* Hlanl. . 

"Q. Do you know what the cause of his 
death was? . 

“A. Cardlacthrotabosis, 

"Q, Was he hospitalized? 

"A. He was not. 

"Q. Had ho been prior to his death? 

"A. He had not. 


"Q, Do you recall the name or names of 
the physicians who treated him?" 

MR. BRADFORD: I have no objection to It 
but I do not think It Is relevant* 

THE COtRT: 1 do not think any of this 
Is helpful to thli 1 particular case* 

HR* HASTINGS* Only as to the heredity 
your Honor* 

THE COURT: Proceed* 

MR. HASTINGS (Reading) 

"Q. He liad no previous disability? 
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"A. Not at any time, 

"Q. No previous hospitalization? 

"A. No, not around that time. 

*Q- Do you have any blood relatives who 
are now living either on your father's or 
eaother*» elds? 

■A. Yes. 

*Q. Can you tell me who they are? 

"A. Well* 1 have an aunt* Krs. John B. 
Knight* Nashville* Georgia* These are all on 
my mother's side. 

"Q. Do you know her approximate age? 

"A* In her late sixties* B. P, Brooks* 

Rhuey 3-r-o-o-k-s and Bob Brook3; three unoles 

on my mother's side. 

"Q. Where do they live? 

"A. Rhuey Brooks lives with my mother 
%t [DELETED] 

"Q. What is his approximate age? 

"A. About seventy-six* Bob and Bart 
Brooks live at [deleted] 

"Q* Can you give us their approximate 

ages? 
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"A. Bart must be in his early sixties 
and Bob Is a few years older. 

"On ay mother *s side, I have an 
% aunt, Eva Rolfs, R-o-l-f-e. She lives In 

Syracuse, New York. 

4 -fit : 

' / 

"Outside of cousins~ 

■ "Q, What is her approximate aget 

"A. She oust be In her seventies. 

"Q. You said that your father had not 
had any Immediate previous disability to his 
death from the cause you stated." 

THE COURT * Hew much more of that do you 

have? 



Ml, HASTINGS* Very short, your Honor. I 
as* on page 23 and I go to 3^. 

THE COURT* We will tace a recess for 

15 minutes, 

(Recess taken) 


~IVv 
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MR. HASTINGS* Your Honor,before the Jury 
comes In, after I finish reading the deposition of Edwin 
Green, we want to withdraw the picture here that we have 
exhibited, which was torn off. Actually at the last trial 
we were able to get in the entire picture and also the 
other part which I felt was Important to show an entire 
family. 

THE COURT* I think it looks better than with 

the family. 

MR. HASTINGS* In view of the fact that your 
Honor will not permit it, I would like to withdraw this 
exhibit since it has not been seen by the Jury. That la 
Exhibit Ho. 5, unless I put In the entire exhibit. 

THE COURT* Do you have any objection? 

MR. BRADFORD* We have no objection to his 

withdrawing It. 

THE COURT* Permission to withdraw Exhibit 
No. 5 la granted. 

(thereupon, the Jury res treed their 
seats In the Jury box.) 

THE COURT* If you are ready to proceed, you 

may do so. 

r MR. HASTINGS* I was reading the deposition 

of Mr. Green. 
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THE COURT* You may continue 
MR. HASTINGS* (Reading) 




*'Q You said that your father had 
not had any immediate previous disability 
to his death front the cause you stated. 

Had he had any previous disability of any 
kind within the near proximity of the time 
of his death? 

"A No. Ihere was nothing of any 
consequence. He had a broken arm, but that 
Is minor. 


,: lhe family doctor is Dr. Hunter 
B. Rogers that he went to. 

So in the period of time, from 
the time r' your birth in Newberry until you 
went to Jacksonville and then to Orlando, you 
were residing with your family? 

"A Yes. 

q How long did you reside in Orlando? 

"A We must have lived there about four 
years, approximately four years. 

v, q Ihen to where did you move? 

"A West Palm Beach. 


How long did you live in West Palm 
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Beach? 


.■*#" aSfc/ 


"A Well, the family moved to Miami. 
1 gueao Clinton came down around '24. 1 

guess X didn't come down until '26. 

"Q After 1926, what did you do? 

A Came to Miami. X came down 

during the '26 hurricane. X drove an ambu- 
lance here, and then I stayed here after 
the hurricane. 

"It was in '27, '28 and *29 I 
worked for the Munson Steamship Line as 
dock superintendent. 

When you were working as dock 
superintendent, were you Interested In the 
trt asportation of general cargo? 

"A Yes, 

‘Q In the loading and unloading of 




Yes. 

Bow long a period were you In 


that position? 


"A X think it was two years, from 
'27 and '28. »29 was when I went to Clyde 
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How long were you In that 

position? 

"A Well* I went to work for 
Southern Dariea, I guess* in 1930. I 
worked for Southern Paries as a cashier 
and general until X was married. X was 
working there when I was married. 

"Q When you left Southern 

Dairies* what did you do? 

"A I went into the construction 
business. 

n Q About 1933-34? 

"A Yes. 

Was that as an employee? 

"A How Just a minute. father 

and I—when I left Southern Paries* we 
formed Green & Company* Building Supplies. 

"Q Green & Company Building Supplies? 

"A Green St Company Building Material 

Supply Company. He had a yard and office at 
60 Northeast 21st Street and X was* X guess* 
there for approximately two years. We went 
into the construction business together. 

Proa there we went into the general 
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contracting business, 

"Q *liat was about 1936? 

'*A Yes, 193S* I guess. We 

operated under tbs name of Edwin M. 

Green, 

1 Q Where ware you located at 
that time? 

W A Well, we operated from By 

house. I had an office In my house at 
2712 Northwest 17th Avenue. Zt was 
operated under that name until I went 
In the service In 1943. 

<4 Was that a general contract¬ 

ing business? 

5 A General building contractors. 

You built houses or office 
buildings or store buildings? 

General building, 

"Q What activity did you engage 

In in connection with the business? 

*A Well, I did most of the 
estimating and the supervision of 
construction, 

”Q You spent a considerable amount 
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of your 

time out on the Job? 


"A 

Outside, 


"ft 

Where did you enter the 


service? 


"'■'i 

r ! 

"A 

Norfolk, Virginia. 

r'it- 

V*» 

"ft 

Were you drafted? 


"A 

No, sir. 


"ft 

You enlisted? 


“A 

X went in on an appointment. 


"ft 

An appointment at an officer*a 


rank? 



"A 

Yea. 


ft 

Where were you examined with 


respect 

to your physical? 


A 

Langford Building, in Miami, 


"ft 

What branch of the service were 


you In, 

air? 


"A 

Navy. 


“ft 

After your appointment, you reported 


for duty at Norfolk? 


"A 

, Ihat*s right, sir. 


"ft 

Olve us a brief resume of where 

m -lr 

you went from the time you reported in 


Norfolk, 

Virginia, on April 1st, and the 
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type of duty you performed? 

"A Well, i was attached to the 
Civil Engineer Corps, and the only duty 
we had In the United States was indoctrina¬ 
tion of training. 

"We went from Whalesburg, 
Virginia, to Camp Perry. I was there 
possibly four months. 

"Proa Camp Perry we went to 
Davlsvllle, Rhode Island, which was a 
PGB in advance training. 

"Proa Davlsvllle we went to 
Gulfport, Mississippi, to another training 


school. 


"We were In Gulfport only a 


short period of time, and we went to the 
port of embarkation, which was Port Benecla. 


California. 


"We went from Benecla to the 


Central Pacific, Ehlwetok,and we were 
attached to MAG 22, handling the construction 
end of their work on runways and heavy 
equipment. 
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the period that you were in Eniwetok, what 
were your Individual specific duties? 

"A Well, I was runway officer, 

"Q Did that indicate you were In 
charge of the construction or repair of 
runways? 

"A That is correct, I was Heavy 
Equipment Officer* Cargo Officer, and 
fieachtoaster, 

"Q What duties did heavy cargo 
entail? 

"A That was unloading all ships 
that came in, and all the heavy equipment 
that was under my supervision. 

"Q Is that road tractors and heavy 
road building machinery? 

"A Yes, that's right j cranes and 
road building equipment. We did runway work 
and all state roads in conjunction with the 
aprons. 

”Q How long were you engaged In 
that particular operation? 

"A Well, up to VJ-Day. 

"Q In other words, you were there 
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from when to wheat 

"A Well, I can’t give you the 
exact datea on that. Trom the Invasion of 
Xwo Jima—I don't Know. MAO 22 was supposed 
to go to Xwo Jima. There was a change of 
orders. We were sent from <2uaa and we were 
maintenance for NSf at Guam until VJf-Day— 
from Saipan to Guam. 

'<4 WhaJfc specific duties were you 
assigned to during the period of the time 
you were on Guam? 

"A Well, on Guam, we were maintenance 
to KST. I took over all of the recreation 
facilities for our outfit and handled welfare 
and recreation on Guam. 

You did not participate In any 
kind of construction work? 

"A I diAj't participate in any 
construction work. 

”Q During the period of time, from 
the time of your accident up until the time 
you were released from Bethesda, did you have 
any complicating illnesses? 

-1A - None o ther than the hen* Infec t i on^ 
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the osteomyelitis In ay leg, 

"Q You did not have any respira¬ 
tory complications? 

"A No, sir, 

”4 Complications that were as a 

result of your hospitalization? 

"A No, sir. 

**Q After you retired from the Navy 

on a disability rating, where did you go? 

A Came back to Miami, 

That was In October of 1947. 

Old you resume your residence on 17th Avenue 
at that time? 

"A mat’s right. 

Were you engaged in business 
after you returned to Miami in the latter. 
part of 1947? 

"A Latter part of 1947 ? No, 1 didn't, 

I did some estimating work l r Lincoln Construc¬ 
tion Company. 

Was that work done at their place? 

"A Yes, air. They had offices In 

the Lincoln Building at the corner of Lincoln 
Road and Washington Avenue. _ 
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Were the/ engaged in the construe* 
tlon business? 

A They were engaged In the construe* 
tlon business. 

*4 Bid you do your work in the 
office building? 

"A Yes, sir. 

"Q Did you do any work on their 

Jobs? 

"A Not on the Job; but all office. 

X was on am crutches at that tine. It was 
Just an estimating Job there in the office. 

"Q How long did you do that? 

’’A X was with them approximately 

six months, X guess, and the superintendent 
and myself formed a company, Dawson & Green, 
and went back into the construction business 
on our own. 

H Q That vac about in March of 1948? 

**A *48. 

”Q Was that a partnership? 

"A Yes, sir. 

"Q You were engaged in the general 

conatructlon business? __ 
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"A General construction. 

"Q How Ions did you continue in 

that arrangement after, approximately# 

March of 19*8? 

"A We were partners for about 

a year and we dissolved the partnership 
and Incorporated the name of Dawson b 
Green# and later changed it back to 
Edwin M. Oreen# Inc. 

' Q During the year that Dawson 
was a partner of yours# from March 1st or 
thereabouts# 19^7 to 19*18, what type of 
work were you doing—you, personally? 

’A I was handling the estimating 

and office work# and Dawson was handling 
all the outside work and supervision. 

*Q Were you engaged in a sub* 
etantial n umber of buildings and the 
construction of them during that period? 

"A Tea# we did quite a bit of work. 
We built the clubhouse on Miami Beach Kennel 
Club at that tine. 

’Q The Miami Beach Kennel Club? 

p A We did soma work for the Dupont 
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Building. I Imagine the clubhouse at Miami 
Beach Kennel Club was the largest Job of 
any consequence we did at that time. 

’ft Did you, during that period of 
time, have anything to do with the supervising 
of the construction? 

‘A Very minor. Mine was mainly the 
estimating and office end. Dawson handled 
the outside work. 

"ft Where did you maintain offices? 

”A We maintained our offices at wy 

home. 

"ft Did you have any construction 
Job for the storing of materials? 

"A Yes. My offices now are <sed as 
a storage yard. 

"ft Where is that? 

"A At 775 Northwest 21st Street. 

"ft Have you been subject to colds? 

"A No, sir. 

"ft Did you ever have pneumonia? 

"A No, sir. 

"ft Influenza? 

_ Ik _ Possibly influenza-—I had C.at -- 

MNAT 00006896 


http://legacyJibrary.ucsf.ecffii(^d©khlpa(} 0 i/ip« 2 Wv.industrydocuments.ucsf.edu/docs/rrxl0001 





757 



14 



fever when I was In the Navy, la that the 
same thing? 

Do you recall any confining or 
Incapacitating Illnesses from the time you 
had diptherla, let ua say, up until the time 
you went to the University of Virginia. 

"A No, air. 

"Q That waa In 1923 and 1924. And 

from 1924 on through to the time that you 
went into the service in 1943, do you recall 
any simple illnesses or illnesses that were 
incapacitating? 

"A The only thing that I was hospi¬ 
talized for, I had a nose operation. I think 
it was called a submucous. 7*"»y chipped some 
hone out of my nose. That is the only thing. 

"Q With reference to the cat fever, 
how did you feel at the onset of this? Did 
it pain you in any part of your body? 

*"4 I guess it la more of a cold than 
anything. 

”Q Did it cause you to cough? 

A No. I think my head was stopped 

up. That was all. 
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What caused you to report for 

sick call? 

“A Wall, the main thing, Navy 
divers are controlled by the Medical Corps 
of the Navy, and at that time Z was Instruct- 
ing the diving school there and going Into 
the decompression chambers. If you have a 
cold or anything like that, you can't take 
It because it goes against your ears. 

rt lhat was the reason that X caught this 
cold or cat fever, whatever they call it. 

I had to report to sick bay for that. They 
released me from sick bay. 

”4 Did you say you were hospitalized 
on this occasion abc.c a week? 

"A I was in Jick bay about a week. 
That wasn't for yellow jaundice. That was 
the cat fever. 

"Q Do you recall what type of treat¬ 
ment you received for this fever? 

"A I guess It was maybe aspirin. 

"Q Did you run a high fever? 

"A Not an extreme fever. I ran a 
fever, but it wasn't a high fever. _ 
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”Q Did you have any cheat congestion 
In connection with it? 

"A Ho, air, 

"Q Had you ever had a recurrence 

of either the cat fever or the jaundice? 

"A Ho, air. 

"Q That waa when? 

m A *43. 

"Q What time in 19*3? 

"A It must have been the latter part* 
because it was cold—November, I guess, October 
or November. 

*Q From that time until the time 

you were injured in August of 1$45» was there 
any Incapai .eating illness that you had? 

*A Je. 

*<1 Did you ever have to report on 

sick call that you recall? 

* A Between these dates? 

Yes. 

”A No, sir. 

*<l then your next Incapacitating 

Illness was in August of 19^5 when you 
were Injured In this accident about which_ 
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you told us? 

"A Right. 

%. When you were released from 

BetheBda In October of 1947, when was the 
next time that you had any illnessT 

"A. That was around Christinas of *46. 

*$. 19 * 6 . 

“A. 19^6# yes# sir. 

"Q. That was while you were still in 
the hospital at Bethesda? 

“A. No. 

"Q. The first illness you suffered that 

was incapacitating was after you were discharged 
in October# 19^7* 

"A. That is correct. 

"Q. What about the complicationsf 

*A. Veil# the complications# the osteo¬ 
myelitis in ray legs. My leg was still paining 
in Bethesda# because they were anticipating 






taking both legs off at the knees. 

"Q, 1 am particularly Interested# Mr. 

Green# in any respiratory complications during 
that particular period. 
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"A. None whatsoever. - 

MR. HASTINGS* I don*t think the rest Is 
material or relevant. If you plan to read all yours, 
then 1*11 read all of this. 

MR. BRADFORDt X plan to read only a page 

and a half. 

KR. HASTINGS i All right. 

"Q. H<w long was it approximately., from 

the time that you were examined at Veterans 
Hospital in January of 1957 until you consulted 
Dr. Rogers? 

"A. X did it immediately. 

“Q. As soon as you got the report? 

*A. The day he gave me the diagnosis 

that is the day X went to see Dr. Rogers. 

- Q. Was it at that time that Dr. Rogers 
decided to consult with Dr. Daughtry? 

"A. Yes, sir. 

"Q. Then after you were examined In 

January of 1956 at the Veterans Hospital, you 
then consulted Dr. Rogers and Dr. Rogers called 
in Dr. Daughtry in consultation. Were you 
then examined by Dr. Daughtry? 
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Yes. 


That would he approximately January 




of 19561 


•A. I think it was in January or FebruaryJ 

"Q. What type of examination did Dr. 
Daughtry give youf 

"A. Well, they started, as I said, the 
sputum for the State Board of Health which came 
back negative. They took X-ray pictures of ny 
throat and lungs. 

"They put that thing down my throat, 
with the instrument they had, and that Just about 
covers the examination. 

"Q. How often did you consult with Dr. 
Daughtry, beginning when he waa called in for 
consultationt 

"A. Well, several times. In other words, 
after the sputum tests cares back from the State 
Board of Health and the X-rays and all, he 
decided to have a biopsy examination, I presume, 
of my throat to check, to be sure of any 
malignancy of the thing, the throat part. 

That was approximately a week after I first 
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saw him. It? other words, he went right to 
work on me* He did a hiopsy and the cancer 
had gone through the throat to the lymph 
gland, the right throat. They removed the 
lymph gland and It was malignant. The 
malignancy was on the top of ray left lung 
and had gone from my throat to the lymph 
gland on the right-hand side. 

"q. I&ve you been treated by anyone 
for your conditions that you have described 
other than the physicians at the Marine 
Station ar,d Veterans Hospital and the staff 
at Mercy Hospital and Dr. Rogers and Dr. 
Daughtry and Dr. Chesleyf 

"Have there been any other 
physicians who have treated you* 

*A. At the Marine Station and at the 
Veterans Administration they did not treat 
me whatsoever, 

"q. I will enlarge my question to 
include examinations as well as treatments. 

"A. Not as X recall. No, that is all. 
"q. Those are the only place that you 
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have been examined and treated and those are 
the only physicians you have had? 

"A And in Dr. Daughtry’s firm there 
is a Dr. John Chesney and Dr. Tate. However, 
they gave me some mustard injections. 

"Q In what branch of medicine are they? 

"A Thorac ic. M 

MR. HASTINGS: That is all. 

MR. BRADFORD: Following what Mr. Hastings 
read on page 20, I am reading from page 21:-- 

MR. HASTINGS: 13 that from the deposition 

or from the transcript? 

MR. BRADFORD: Page 21 of the deposition. 
MR. HASTIN3S: Let the record show this is 
as of October 25 , 1957. 

Is that road tractors and heavy 
road building machinery? 

,f A Yes, that’s right; cranes and x*oad 
building equipment. 

"We did runway work and all 3 tate roads in 
conjunction with the aprons. 

"Q What type of roads and runways did 
you put down there? 

"A Well, it was cracked out of rock 
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broken the same way we put down here—coral 
rock. 




'‘Q Was It surfaced or bared? 

"A No, It was not surfaced. 

”Q Was It Just excavation of the sur¬ 
face material? 

’A That’s right. 

We were handling lime rock, with sea 
water. We had to keep the water trucks running 
on it all the time to keep the dust down. 

"Q How long were you engaged in that 
particular operation? 

"A Well, up to VJ Day. 

Q In other vjords, you were there 

from when to when? 



/ 


. 


"A Well, I can’t give you the exact 
dates on that. 

Prom the invasion of Iwo Jlma- I don't 

know. MAO 22 was supposed to go to low Jima. 
Biere was a change of orders. We were sent from 
Guam and we were maintenance for NST at Ouam 
until VJ Day—from Saipan to Ouam. 

M Q You went to Eimreltok first, as I 
understand it. 
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”Q Do you have any recollection of 
approximately how long you were there? Was 
it a matter of months? 

"A Possibly I was there eight or- 
OU. ten months.” 

MR. ERABFORD: Counsel read on page 25 

1 

/ 

the following: 

'Q Did you receive any other injuries 
that you know of other than the fracture of 
your knees? 

"A 7es, I had a skull fracture. My 
skull was fractured and my Jaw was broken- 

some ribs broken. 

I 

t 
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"Q, Is there anything elaef 
"A- X was pretty well broken up on bone* 
"They did an operation on Guam to 
relieve the pressure on my brain because 
I was unconscious for some# I think* 17 
days* something like that* That la all 
hearsay* I # o just saying what X heard. 
That relieved the pressure on my brain* 

"Q. Did. you have any residual effects 
from these Injuries? Other than the 
knee complications. 

"A. Ho, sir. 

"Q* So far as you can determine from 
your awn feelings, has your condition 
changed since—substantially one way or 
the other, the last 18 months? 

“A. Well, 1*11 tell you a funny thing 

about cincert there la no pain to It, 
unless i'- Is In the last stages. 

"X have had no pain from the 
oancer whatsoever. The doctors treatments 
have been worse than the cancer •* 
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MR. BRADFORD * That 1 b all. 

THB COURT i Is that the end of the 
plaintiff*s testimony? 

MR. HASTINESS) Your Honor, the plaintiff 

rests* 

THE COURT* The plaintiff rests. 

MR. BRADFORD* May the Jury he excused? 
THE COURT* The Jury will be excused nos 
until 9*30 Monday. Be in the hax a little before 9*30. 
Be extremely careful to follcu my admonition about not 
talking about the case among yourselves or with anybody 
else or permitting it to be discussed In the presence 
of the Jury. 

Do not talk about any of the people that 
have any connection with the case or any subject oa*':r 
that Is concerned In this case. Do not read or listen 
or look at television or anything like that, or anything 
else that has any comments about the case. For the 
reasons X have -Announced to you, that Is very Important. 

Be here Monday morning and the defense 

'V'' **'!*’ 

^.will take over and we will progress, I hope, to a 
conclusion in a few days. 

Thank you. 




•y 
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(Whereupon, the Jury retired from 
the courtroom, and the following 
proceedings were hadt) 

MR. BRADFORDi 3h addition to a proffer 
heretofore made about the smoking of Hr. Green, I proffer 
also to prove through Dr. Daughtry that in the records 
of their office they have a statement from Mr. Green in ' 
the history that they took from Mr. Green that he has 
been a very heavy smoker of about three packages of 
cigarettes a day for sou® 25 or more years, but only two 
packages for recent years. 

That is a direct quote from the doctor's 

records. 

And I proffer that testimony and will 
prove it by the doctors as a part of the history that 
they took from Hr. Green as to his smoking habits. 

MR. HASTINGS* Just so the record is 
elear, I did not proffer that from Mr. Green's testimony. 

MR. StADFGRD* I don't feel it is material, 
but X will proffer that in Hr. Green's own testimony he 
stated that he had smoked something between one and two 
packages of cigarettes and, as has been stated by Mrs. 

Green, it was something like two or possibly two and a half. 
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Dr. Daughtry's records state as counsel 
has Just stated there, that In recent years he had gotten 
up as high as three, which is what X believe the Court 
of Appeals opinion said, that somewhere between one and 
^ three had been the amount of packages smoked. So I think 

r \ 

the Court of Appeals Is correct In stating that was what 
the evidence showed* 

THE COURT* I am going to deny the motion. 
X think this Is within the confines of the limitation of 
the Court of Appeals. 

MR. BRADFORD* Then for the record, as X 
understand It, your Honor*s ruling is based upon your 
Interpretation of the ruling of the Fifth Circuit in that 
regard? 

MR. HASTINGS* I ^on't think your Honor 
should necessarily have to give your reasons. That is 
a question for argument on the part of counsel. 

THE COURT* 1 don't mind giving it if it 

goes up again* 

Number one, it says we shouldn't re- 

’ , 

litigate the issues of that case. That Is what the 

( /V? 

Fifth Circuit said among other things* 

■ 

MR. BRADFORD* Your Honor, I offer that 
because <ny interpretation of the opinion of the Fifth 
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Circuit la that regard was that they took the prerogative 
away from a Jury la their findings* so to speak* and they 
said this does not leave this element as a real Issue in 
the case unless on another trial a different state of 
facts Is presented. 

•■-I. I think we are presenting a different state 

of facts as to Hr. Green's condition and as to the amount 
of smokes or smoking* 

THE COURT* X think the exact Bams state 
of facts existed in both of them. 

HR. BRADFORDi Then your Honor denies the 

proffert 

THE COURT* Yes. 

HR. BRADFORD * At this time, after the 
plaintiff has announced th' the plaintiff rests* the 
defendant moves the Court tc* direct a verdict In favor 
of the defendant and against the plaintiffs on the ground 
to wltt 

1) there has been no proof of the charges 

made in the Complaint against the defendantj 

' - ■ ' V 

2) there has been no proof that the 
cigarette itself is unwholesome or an unfit product for 

\ir 

- :/ *uae by the general public) 
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3 ) there has been no proof of any breach 


of warranty) 


4) there haa been no proof of the charges 


made In the Complaint In the Issues that are left to be 
tried when the case was sent back for further trial* 




We feel that under these circumstances 


there is not any issue to go before the Jury to determine 
this case. We are trying it, as I understand it, on the 
Issue of whether or not the cigarettes are reasonably fit 
for the genoral public. 

THE COURT* That*3 right. 

MR, BRADFORD* I don*t think there la any 
issue here of negligence. Thera is no issue here that 
Lucky Strike cigarettes were— 

.HE COURT* It comes up on the implied 
warranty, Mr. Bradford, the reasonable fitness. And the 
question is well stated clearly by the Fifth Circuit, 
whether they were reasonably fit and wholesome. 

And the Fifth Circuit said that they 

- concluded that the defendant was not entitled to a 

; .. 

directed verdict on any of the grounds urged, arid one 

of the grounds urged was that there was no showing that 

%/ ■ 

they were not reasonably fit and wholesome. So, I will 
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have to accord my judgment with theirs, and I think there 
is plenty of evidence here from which a jury could conclude 
that they were not reasonably fit and wholesome. 

I don’t quarrel with that theory at all. 

,*'I quarrel with the implied negligence through the faulty 


premise of implied warranty. 

MR.BRADFORD: I thoroughly agree with your 


Honor. 

THE COURT: But I don’t say that I share 
the majority of the opinion, because I think the majority 
of the opinion is against mine. I certainly bew to their 
wisdom, so to speak. 

(Whereupon, the trial in the 
above-styled cases convened 
at 4 o’clock p.nu, to resume 
trial Monday* November 23, 1964 
at 9 j 30 a.m.) 


.fe/'Sji: 
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